Edward J. McCaffery 1 1. The Problem, and a Possible Cure Money, money, everywhere, but not a cure in sight.
The American political system, decades into the twenty-first century, seems badly broken. Money seems to be at the root of its worst evils. By almost any reasonable account, 2 there is too much money in American politics these days. The 2016 presidential and congressional election cycle saw an astonishing $6.5 billion in campaign contributions. 3 Looking at individual donors, Sheldon Adelson, the casino magnate from Nevada, gave $82 million along with his wife Miriam; the hedge fund manager and environmentalist Tom Steyer topped all donors with $90 million. 4 Things did not stop there; money-in-politics things never seem to stop anywhere. Adelson donated at least $100 million in the 2018 midterm elections, 5 while Steyer has pledged to spend $100 million on his own personal presidential campaign in 2020. 6 All of this is what is known and knowable: the rise of "dark money"
in American politics has made the identity of many mega-donors and/or the extent of their giving Hope for getting money out of American politics seems hopeless.
Yet it is always darkest before dawn. This Article has a plan, as some would say. It begins with the simple idea that political donors are rational. We shall consider throughout the case of a hypothetical mega-donor, whom we call Sheldon. When Sheldon spends $100 million in political contributions, he rationally expects benefits back of at least $100 million, the simple premise of rationality being that actors should incur marginal costs less than (or equal to) the expected marginal benefits of any action:
[1] ≤ .
For small political donors, the benefits would rationally be expressive; for mega-donors like Sheldon, political contributions increasingly seem transactional, meaning that the contributor expects economic, or financial, benefits from and commensurate with his expenditures. 17 The general problem of "rent seeking" in politics is generally attributed to Gordon Tullock, who considered it paradoxical that the costs of rent seeking are generally low compared to the gains. See Tullock, Gordon indeed consider why it is that governments can extend such largesse to private actors as to justify $100 million in political contributions. We leave that for another day. Here we focus instead on the marginal cost or left-hand side of the basic equation. This Article proposes using the tax system to reduce campaign spending by raising the before or pre-tax costs of political expenditures. This is a standard public finance move: raising the costs of harmful activities by taxing them reduces their occurrence.
A ready example is cigarettes, where taxes have proven more effective at reducing the undesired behavior than public education campaigns or warning labels.
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It is important to note from the outset, as we shall stress throughout, especially in Section 4, that the tax proposal being advanced is fully general: it is to move the tax system from its current status as a Nunn-Domenici USA Tax plan of 1995. 22 We shall explain the tax system to the extent needed for present purposes below. For now, the point to stress is that there would be no provision in the reformed tax system that is specific to political expenditures, other than provisions disallowing such expenditures as ordinary business deductions or as charitable contributions.
This is precisely the case as under the current income tax. The tax reform, that is, is not directed at campaign finance per se; this Article is taking no position on disclosure rules or the role, if any, for the FEC, for example. On account of its generality the proposal raises no significant First Amendment concerns such as those that have haunted and significantly crippled efforts to get money out of politics: 23 the present income tax already makes political contributions nondeductible and hence fully taxable, just as it generally does the purchase of books, newspapers and other speech-infused activities.
The tax reform would act to generally tax the consumption of the rich, of which large political expenditures are but a particular type, at higher levels. The tax law changes are aimed at making the tax system more consistently apply to personal consumption, and then to raise marginal rates under it, precisely because the tax falls on and only on spending. All that is needed is for political contributions to be treated as non-deductible consumption --as they are today, and always have been under the U.S. income tax --to be swept into the effect. contributions after taxes? The best answer, under current law, to a first approximation, is $100 million.
A plausible case can even be made that Sheldon is saving taxes, as much as $40 million, with his political expenditures: that $100 million in contributions really costs him and his family "just" $60 million. The current tax system thereby encourages and even rewards political mega-donors.
How much might Sheldon need to make the same $100 million political contribution under a progressive spending tax? A plausible answer is $1 billion. In other words, moving to a progressive spending tax --a movement that is well justified on other, independent grounds --could have the effect of increasing the cost of political contributions for the mega-donor class by ten times or more.
Sheldon would have to pay the government $900 million in taxes for the privilege of being able to make $100 million in campaign contributions.
That should do something to get money out of politics.
The balance of this Article explains these analytic facts and adds in normative justification for the idea of a progressive spending tax as a response to the problem of too much money in American politics.
In doing so, the Article sets forth a thought experiment. It does not proffer a detailed legislative policy proposal for tax reform. It aspires rather to get readers thinking differently about addressing perhaps the fundamental problem in American politics today: about specifying just what the problems of economic inequality are and about the tools available for a reasonable society to address those problems. The Article sees political spending as an example of the kind of outsized spending that is allowed unchecked and even encouraged under current laws. It sees the current tax system as a major part of the problem of mega-spending, and it envisions a future in which tax becomes a major part of a solution instead. The thought experiment is bi-directional. High-end political spending helps us to see the problems of the current tax system in a new light, and considering the tax helps us to think differently about curbing the role of money in politics. Tax brings hope to a cause that seems hopeless. No deduction shall be allowed under subsection (a) for any amount paid or incurred in connection with-(A) influencing legislation, (B) participation in, or intervention in, any political campaign on behalf of (or in opposition to) any candidate for public office, (C) any attempt to influence the general public, or segments thereof, with respect to elections, legislative matters, or referendums, or (D) any direct communication with a covered executive branch official in an attempt to influence the official actions or positions of such official. 25 The relevant language of the Johnson Amendment is contained in the final clause of IRC Section 501(c)(3), which provides that in order for a charity to qualify as a Section 501(c)(3) non-profit, to which contributions would be tax deductible under IRC Section 170:
.....no substantial part of the activities of which is carrying on propaganda, or otherwise attempting, to influence legislation (except as otherwise provided in subsection (h)), and which does not participate in, or intervene in (including the publishing or distributing of statements), any political campaign on behalf of (or in opposition to) any candidate for public office.
IRC Section 501(c)(4) --including for example the National Rifle Association ("NRA") and the if it did not: imagine, that is, that you could deduct from your income tax each year all the money you spent on food, clothing, shelter and fun. Many readers, certainly most students, and all of our children, would end up paying no tax at all because they spend more than they earn.
Once we classify political contributions as neither "business" nor "charitable" expenses, they are left as personal consumption, non-deductible under IRC Section 262, and hence fully taxable. Sheldon's $100 million of political contributions will be taxed the same way that it would be if Sheldon had spent the same amount on artwork, additional homes, a private jet, or a bunch of gold-plated toilets --no deduction, meaning that the payment must come from post-taxed dollars.
Calculating Before Tax Costs of Political Expenditures
Because Sheldon will not get a tax deduction for his $100 million contributions, he must actually have $100 million available to pay over to politicians, independent of tax. Where did this come from? We need to calculate the amount of money, which we shall call B, that Sheldon must have had before
taxes to calculate what he will need to generate the $100 million in cash to give to candidates of his choice, after taxes have been taken into account.
On the initial amount, B, Sheldon will have to pay tax, at the tax rate t, meaning that -tB will have to be paid over to the government. This will leave Sheldon with (1 -t) of his initial B. Adding the term A to describe Sheldon's after tax money, we arrive at:
This too is simple math. To put Equation [3] in a numeric example, imagine that the tax rate, t, is 40%, and you earned $100, which would be your B. You would have to pay 40% of B, or $40, in taxes. You would keep (1 -t), or 60% of $100, or $60, after taxes, which is your A.
In Sheldon's case, we know that the A, the actual contribution, is $100 million. What is Sheldon's B?
For this, we simply rearrange Equation [3] to solve for B:
How much money does Sheldon need to start with to be able to spend $100 million? The answer turns income." 34 We listen to Gates and will not make the mistake of focusing on the 40% ordinary rate in our thought experiment.
A second candidate for Sheldon's t is 20%, approximately the rate faced on capital gains under IRC Section 1(h), which has historically been about one-half of the ordinary income tax rate just discussed.
This would obtain if Sheldon met his $100 million mark by selling assets that he owned, such that his full consumption were sourced to capital. But again, this is unlikely. If Sheldon had to sell assets to generate his $100 million expenditure, and if the assets he sold had no tax law "basis" under IRC This then leaves as the third, and most plausible, option for Sheldon's t: 0%. This would obtain if Sheldon simply borrowed to get the $100 million, making debt the source of his present consumption.
Borrowing is tax-free under the current and, indeed, under any income tax, by definition: borrowing does not lead to a change in one's net wealth, the borrowed funds being offset by the obligation to repay the loan. 39 Combined with Macomber's realization requirement, the nontaxation of debt gives a way for billionaires to monetize their unrealized appreciation, tax-free. 40 There is abundant evidence that the wealthy take advantage of this strategy: for example, President Donald J. Trump, who is known to avoid taxes in most years, is the self-proclaimed "King of Debt;" 41 his fellow billionaire Larry Ellison has a personal line of credit of at least $10 billion.
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Later we shall discuss how this rough pattern of tax rates facing the wealthy as they finance present period consumption --40, 20 and 0 percent --is not an artifact of a particular time. Rather such a rate structure is highly suggested, if not dictated, by the intrinsic structure of an income tax. In more formal economic terms, the rate structure on personal consumption is largely endogenous to the choice of tax system design. https://www.businessinsider.com/larry-ellison-has-a10b-credit-line-2014-9. For those who consider that any interest on the loan is a cost of this strategy, consider again. First, interest rates available for billionaires have been historically low for decades. Second, the borrowing strategy of this third approach compares with the asset sale of the second approach. In the borrowing example, Sheldon retains his asset. Thus, the (minor) interest charge on a $100 million is offset by the rate of return on $125 million of an asset, which would have to be sold, and taxes paid, to generate the $100 million needed. In these circumstances, borrowing dominates selling as a means to get liquidity for billionaires.
Calculating the Before-Tax Cost
The prior section has given us a range of t's to plug into Equation [4] , above, in order to calculate how much Sheldon's $100 million would cost him, at the margin, taking into account any taxation imposed on the source of Sheldon's funds. would cost Sheldon $100 million, before and after taxes. This is because Sheldon need pay no tax on the unrealized appreciation being used to finance his political payments, nor on using debt to monetize the non-taxed appreciation.
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In fact, Sheldon's after-tax situation may plausibly be seen as even better than this.
The reason is the existence of the estate tax. This is a tax on the net worth that someone leaves on his deathbed: on, that is, one's assets minus his or her liabilities post mortem. In Sheldon's case, the $100 million loan he used to make his political contributions would be a deduction from his taxable estate. 46 If Sheldon had $100 million cash on hand instead of needing to borrow, the result would be the same, with the actual cash being deducted from Sheldon's taxable estate. 43 See Bourne et al, supra. 44 A margin account, as can easily be set up at investment houses such as Charles Schwab or Fidelity, allows the owner of a stock and securities account to simply write checks effecting a loan secured by the securities in the account. As long as the margin loan balance does not exceed a certain percentage of the account's value, say 50%, interest simply accrues on the margin loan balance. As discussed in a prior note, the return generated by the securities in the account pledged as collateral should be offset against the interest charged on the margin loan, such that the loan need not be paid off until after Sheldon's death, when his heirs would get a stepped-up basis in the securities pursuant to IRC Section 1014. On margin loans in general, see U.S. Sheldon, however, let us presume, is indeed in the 0.07% category that will face an estate tax. The $100 million which Sheldon has available to give to politicians in our running example, alone, would put Sheldon well into the estate tax range. We can also consider him a widower, so that his estate will not have the "marital deduction" of IRC Section 2056 to bail him out (having a spouse effectively doubles the exemption level, and postpones the moment of taxation until after the second death) The estate tax has a rather flat rate of 40%.
The relevance of all this? Imagine, again not implausibly, that a mega-donor such as Sheldon is elderly, and has plenty of funds available for his daily wants and needs, however luxurious. Sheldon is also not extremely philanthropic, preferring to leave whatever wealth he has left over on his deathbed to his children and other heirs. This would mean that Sheldon's next best use of his $100 million is simply to save it such that it will go to his heirs after his death. If this were true, Sheldon's "opportunity million he could get to his heirs, given his status as being fully subject to a 40% estate tax after his death.
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To sum up: Suppose Sheldon lay on his deathbed, with a net worth of $1 billion dollars. Were he to pass then and there, this would be the amount of his taxable estate, and his family would pay a tax of $400 million at the 40% rate. But if Sheldon were to write one last check, for $100 million, which he financed out of available cash, or by selling an asset worth $100 million, or by borrowing, his taxable estate would fall to $900 million ($1 billion -$100 million, whether the $100 million came from cash, non-cash assets, or debt). The estate tax to be paid by his family would fall to $360 million, 40% of $900 million. The $100 million expenditure would lead to $40 million less in tax ($400 million minus $360 million), so would cost Sheldon and his heirs $60 million on net. This is tax expenditure analysis.
We do not want to overstate this point, because it is true, as with the income-with-realization tax, that
Sheldon would have relatively simple tax-planning options available to get his children their cake while allowing them to eat it, tax-free, too.
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But we make the point to underscore an analytic fact.
Academics and policymakers have long referred to various deductions, credits, and exemptions under the income tax law as "tax expenditures." 52 The idea is simple to understand. An income tax is 50 There is no need to discount the future tax, here $40 million, to Sheldon's present, because the $100 million he is spending on political contributions, if not spent, would be expected to grow at least the inflationary or discount rate. 51 For example, Sheldon Alderson was able to get nearly $8 billion dollars to his children and heirs, tax-free, when the exemption level was far below its current level, at $1 million (during lifetime, the gift tax is supposed to apply to wealth transfers, such that policy makers refer to the combined gift and estate tax systems as a single If Congress allows a deduction for something that it could, legally, tax under the definition of "income"
--all consumption plus all saving --then it is forswearing the tax it could have collected on that amount. If in our running example Sheldon were allowed to deduct his $100 million in political contributions, this deduction would lower his taxable income by the full $100 million and thus save Sheldon taxes --real money --at his marginal tax rate. If that rate were 40%, Sheldon would see his taxes reduced by $40 million on account of the $100 million deduction. So, Sheldon's $100 million given out in political contributions would be partially offset by the $40 million in saved taxes, such that Sheldon's net out-of-pocket cost for the contributions would be $60 million. The government would be chipping in the remaining $40 million via taxes forsworn. Sheldon would be playing with house money, in significant part.
Here is the point of current relevance: Under a back-ended wealth tax like the estate tax, all present consumption has the structure of a tax expenditure. The tax base is one's net wealth on her deathbed. Any present expenditure that subtracts from this net wealth lowers the tax, hence saving the spender's family money at the estate tax's marginal rate, 40%, just as we went through above as Sheldon lay dying. This is why the simplest estate planning advice --Estate Planning 101 as it were --is to spend it all and die broke. 53 Sheldon's $100 million political contributions do save him, or his family, taxes --under the estate tax, not the income tax.
A principal reason to set this forth is to give a look at how perverse the current tax system can be, especially once high-end spending is identified as an important social harm. We have seen, by the prior section, that the current tax is not doing much at all to discourage Sheldon's political expenditures --barely if at all raising their true net of tax costs. Adding in the estate tax as part of the status quo and the tax expenditure analysis just discussed shows how the current tax system is even worse on the score of discouraging large political contributions. America's tax system encourages the high-end consumption of the mega-rich, the very class of citizens whose spending habits ought to cause a reasonable democracy most concern. In both allowing vast sums of wealth to build up, tax free, under the simple planning steps suggested by Macomber's realization requirement, and in allowing those sums to be spent or consumed, also tax-free, America's tax system is clearly a major part of the problem of wealth inequality in the country today, and no part of a solution. A tax system that is supposed to tax all consumption does not: it misses the spending of the rich, very much including their outsized spending on politics.
Summing Up
In order to pay out $100 million in political contributions, Sheldon needs to spend no more than $100 million under the current income-with-realization tax. In other words, there need be no tax paid on this value, although it represents personal consumption meant to be fully taxable under a true, HaigSimons, income tax. At worst, there might be some rounding error in capital taxation, or Sheldon is not quite optimally advised, such that it takes closer to $125 million to generate the $100 million after tax in contributions. Thus, the current tax system barely if at all discourages Sheldon from making the expenditures. And when the estate tax, a back-ended wealth tax, is factored in, a plausible case can be made that the current tax system, the income-with-realization-plus-estate tax, encourages Sheldon's contribution, which costs Sheldon's family "just" $60 million after the $40 million of house money, via the tax expenditure analysis, is taken into account.
Political Contributions under a Progressive Spending Tax

A Tax Theory Twist
The tax reform proposal is for a consistent consumption tax. The academic literature has pointed out that there are different forms of a consumption tax, 54 all of which are single taxes on the flow of funds, as opposed to an income tax, which is supposed to tax savings twice (both as money is earned and when, having been saved, it generates a yield). The two types of consumption taxes are "prepaid" models, where a tax is levied upfront, and never again, like the payroll tax; and "postpaid" models, where the tax is not necessarily imposed upfront --there is a deduction for savings --but instead when money is used for personal consumption or spending, like a sales tax.
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The tax reform proposal here is for a postpaid consumption tax, one that is levied as funds are put to use in financing personal spending, so we call it a spending tax. And it shall feature progressive rates, so we shall call it a progressive spending tax.
A progressive spending tax of the sort being proposed is not a spending tax levied on particular purchases, at point of sale, like the familiar state and local sales taxes most Americans pay daily. A progressive spending tax would look very much like the current income tax: it would have an annual form, like the dreaded IRS Form 1040, to be filed each year, at least by those wealthy enough to have to do so. In the case of a progressive spending tax, the form would "simply" add up all sources of Income, and then equally simply subtract all forms of Savings, to arrive at the residual category of Consumption, or personal spending. A progressive marginal rate structure would then be applied to each household's spending for the year. Political expenditures would be included in Consumption, just as they are under the current income tax, as discussed above, here because political expenditures would not qualify for any deduction as Savings.
It may be easier to understand how a progressive spending tax works by returning to the Haig Simons definition, Equation [2] above:
A simple algebraic manipulation --subtracting Savings from both sides of Equation [2] --shows us how simply a consumption tax, along a cash-flow or spending tax model, can come to be:
In words, a spending tax can be had easily enough by adding up all sources of Income --just as an income tax is supposed to do --and systematically subtracting all Savings (as many have proposed that the income tax should do, and as the Nunn Domenici USA tax would automatically do.) 56 The
residuum --what resources you had available that you did not save --is, by definition, consumption.
The most important practical policy change from the status quo is the need to include debt, or the proceeds of borrowing, as income. 57 Debt that is used to save will end up as a "wash:" the inclusion for the debt being offset by the deduction for savings. Borrowing to consume will be taxable, just as it is in the case of the familiar state and local sales taxes that exist across America today.
56 See Seidman, supra note 22. 57 The Nunn-Domenici USA Tax Plan from 1995, mentioned above, failed to include borrowing in its base; this would have proven to be a fatal flaw in the plan, as taxpayers could pretend to save all of their income, and then borrow to engage in present consumption. See Seidman, supra note 22.
While a progressive spending tax faces the challenge of finding a way to report on and include taxpayer borrowing in its base, it would importantly and significantly simplify the tax system by removing any need to tax savings directly. Thus, a progressive spending tax needs no realization requirement, no tax-law concept of "basis" (since no savings has been taxed, savings do not need basis.). The rise in value of assets inside tax-favored savings accounts will not be taxed, just as today when gains inside pension plans or individual retirement accounts (IRAs) are not currently taxed. The difference will be that savings accounts will be unlimited in potential amount. Taxpayers will pay tax when and as they withdraw from the accounts to consume, or when they consume out of current income, or when they borrow to consume. Under a consistent consumption tax along the lines of Equation [5] , the fact of consumption is what triggers tax, not the facts of work or savings.
The ultimate source of that consumption, whether it be from labor, capital, labor and capital combined, debt, gifts, bequests or anything else, is irrelevant. And this is how a reasonable society ought to think about political expenditures: whatever the source, the unchecked ability of individuals to
give $100 million per campaign cycle is a significant and mounting social problem. The current tax system, by failing to consistently tax consumption --it lightly taxes consumption funded by capital and ignores consumption financed by debt --misses the high-end spending of the rich. It is that very high-end consumption that is precisely the target of a progressive spending tax.
Tax Rates under a Progressive Spending Tax
Although the one practical legislative proposal that has come closest to a progressive spending tax, the Nunn-Domenici USA tax plan from the 1980's (with "USA" standing for "unlimited savings accounts") featured progressive rates up to 40%, 58 most commonly known consumption tax models feature flat rates. This does not have to be so. 59 Indeed, there are compelling arguments, sounding in arguments both of economic efficiency and of normative fairness, that a spending tax can and should have higher tax rates than an income tax. 60 The potential for a different tax rate structure on high-end spending is a central part of this Article's thought experiment.
The efficiency argument for such a pattern of progressive rates is straightforward. The current income tax, with its realization requirement and overall light hand on the capital side of taxation, is mainly a wage tax. 61 Faced with a tax on work, a taxpayer's principal decision is to work or not. High tax rates under an income tax thus risk distorting labor effort, as taxpayers earning high incomes shift to leisure, or to various forms of non-wage compensation, such as stock options or carried interest. A consistent consumption tax along the lines of Equation [5] , in contrast, leaves taxpayers with two decisions: to work or not, and to consume or not (that is, to save). A consistent spending tax need have no deterrent effect on the socially productive activities (work and savings) of the mega-wealthy who are already at maximum consumption and are happy to save their excess good fortune. A progressive spending tax can be, as Robert Frank has suggested, a "win-win" situation, since the rich subject to it can see their welfare improve simply by saving more. 62 Normatively, arguments that a progressive spending tax can bear higher marginal tax rates than an income tax are also straightforward, if less mathematically demonstrable than the efficiency arguments for such rates. The idea turns on the simple notion that we should tax "bads" rather than "goods."
High-end consumption can be seen as a "bad" in various ways, as it skews the allocation of goods towards luxury tastes, incites envy, and represents a failure to save --to maintain the social capital stock --by the economic actors most able to do so. 63 Certainly, with the case of outsized political contributions in mind, it is easy to consider the harms of allowing billionaires unchecked spending power, while the case for the social harm of their productive activities, of generating income, is far less clear and is in fact highly contestable.
Return to the case of Sheldon, contemplating his $100 million of political expenditures in one particular year. What marginal tax rate might he face under a progressive spending tax? It is reasonable to assume that Sheldon is already spending well; a conservative estimate of billionaires' personal spending habits would put them at least $40 million a year, a mere 4% of $1 billion. 64 Under an income tax, there would be little reason to create a bracket above $40 million: few would be in it, and the high tax rate, as we have discussed, would only encourage those who were to work less, or to show less income --things that are easy to do under current tax laws. Today's income tax rates, for example, reach their peak of 37% at around $500,000 of taxable income --far short of the average billionaire's spending level.
A progressive spending tax is a different matter. It can justify higher marginal tax rates. Imagine, in our example, the same top rate of 40% we considered in the prior Section. taxes. Perhaps they will add new marginal rate brackets for spending above $1 million, and $10 million, and finally --just to continue the thought experiment --a bracket for those who, again, spend more than $50 million a year, which would certainly include any mega-donor like Sheldon who is making political expenditures, alone, of $100 million every two years. To have a visual, your task is to complete the following table:
Personal Spending Marginal Tax Rate
Up to $1,000,000 No higher than 40% $1,000,000 to $10,000,000 x $10,000,000 to $50,000,0000 y $50,000,000 and above z [4] = /(1 − ).
Sheldon's A remains $100 million but now we consider the tax rates, t's, just discussed, of 50,70 and 90%. The results are set forth in In words, this means that, at a 50% tax rate (for personal spending in excess of $10 million per year), Sheldon will need $200 million in order to pay politicians $100 million. There will be no escaping this.
Whether Sheldon simply writes a check from available funds, works and earns wages, sells appreciated assets, borrows money, or uses gifts from others, he will have to pay $100 million to the government for the privilege of making his $100 million political contribution: Sheldon will have to start with $200 million, which he can pull out of his unlimited tax-favored savings account. He will pay 50% of that amount, or $100 million, to the government, leaving $100 million for Sheldon's favorite politicians and political causes.
At a 70% rate, he would have to start with $333 million, paying $233 million, or 70%, for the privilege of the $100 million of personal consumption. And at a 90% marginal tax rate --bearing in mind that this is simply, and only, on personal spending in excess of $50 million a year --Sheldon would need to pull out $1,000,000,000, one billion dollars. Sheldon would have to pay $900 million, or 90% of the billion dollars, to the government, before he could give $100 million in political contributions. This would get done without specifically needing to list Sheldon's political gifts --Sheldon would have spent money under a consistent spending tax without his spending qualifying for any kind of deduction. Sheldon's $100 million in political campaign spending will be taxed just the same way as spending on luxury houses, planes, cars or gold-plated toilets.
Summing Up
In addition to taxing all consumption, however sourced, a progressive spending tax changes the discussion about possible marginal tax rates, allowing a return to a more progressive past without running into arguments against disincentivizing work or savings. A consistent progressive spending tax disincentives high-end spending, and only high-end spending. It can have peak marginal tax rates of 50, 70, or even 90%, as the actual income tax has had. Under these rates and a consistent spending tax, things change for Sheldon. A lot.
We have seen above how under the current income tax Sheldon would need $100 million to make his $100 million political expenditures. Under a consistent spending tax, with plausible rates in a rate bracket applying only to those American households spending more than $50 million a year, Sheldon would need between $200 million and $1 billion to afford the same $100 million contribution. That is a very big change, affecting Sheldon's marginal calculus.
The Generality of the Case
This Article began by noting the ever-growing problem of money in American politics, specifically the problem of outsized political contributions from America's billionaire class. It is a fact that individual
Americans are now contributing sums as large as $100 million per electoral campaign cycle. It is also a fact that practical, meaningful solutions to the attendant problems have not been forthcoming, despite decades of thought and effort. Where there is money, there is influence. Where there is outsized money, there is outsized influence.
Rather than taking aim directly at the problem in its most particular, readily observable instantiation, by attempting to develop rules specifically limiting mega political donations, the Article switched gears.
It looked at the outsized personal consumption of the rich as a general problem. It then became easy to see that political expenditures are just an example of the spending patterns of the rich, and also that the current tax system's primary failure is its failure to reach high-end spending. This section adds a normative argument that supports this move. But first we pause to address a compelling skepticism.
On Comparing Apples and Oranges
We consider a plausible objection at this point, namely that we are comparing an apple, namely the present, highly-flawed income-with-realization tax system with an orange, a stylized, ideal progressive spending tax. This is true enough. But any income tax must include personal consumption in its base, as we have seen above. And how any income tax and any spending tax in fact tax consumption is not happenstance. The tax structure constrains their ability to reach high-end spending in particular.
There are two structural issues that separate any income tax from the progressive spending tax being proposed: (1) the taxation of the various sources for financing present period consumption, and (2) the nature of the marginal tax rate schedule. On each front, it is clear that the income tax is a highly restricted tool. We considered three sources of paying for spending: labor, capital, and debt. Amendment, "all incomes, from whatever source derived," 69 including, in the famous language of Macomber, the gains "derived from labor, or from capital, or from both combined." 70 But once we shift our gaze to focus on the particular social harm of high-end consumption, even an ideal income tax fails to pick up a major source, debt. A spending tax is fully, generally, source neutral.
This leads to the second structural issue, the nature of the marginal rate schedule. Once again, any income tax, because it falls fully on the gains to labor, wages, in the first instance, will face pressure to maintain moderate tax rates. This is a primary lesson of the optimal income tax literature of the late Nobel Laureate James Mirrlees 71 and others, popularized by the likes of Arthur Laffer. But, also once again, these arguments do not apply with the same force to marginal tax rates under a consistent spending tax. Because rates as high as 90% could be avoided by the wealthy's "simply" continuing to save, a social good, the purely economic efficiency losses under a progressive spending tax are muted.
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So while we are indeed comparing an apple to an orange, we are not doing so by sleight of hand. No apple could reach all personal spending, as any orange would. And while high rates under the apple might lead us to cut off our noses to spite our face --might, that is, lead people to work and save less --oranges give us hope for a win-win outcome. This Article follows that hope.
The General Problem of High-End Spending
The progressive spending tax works in a fully general way. There is no need, within the tax system, to particularly itemize political contributions. The money to make them had to come from somewhere, and all such "wheres" lead to Income under the rearranged Haig-Simons definition:
That is, whatever Sheldon uses as the proximate source of his $100 million, it has to come from some place: current period earnings, savings withdrawn from the universal tax-favored accounts, debt, gift.
All sources are Income. And because political expenditures are not "Savings" allowed to take place within the tax-favored accounts (just as, today, one cannot make political contributions from within a tax-favored Individual Retirement Account ("IRA") or qualified pension plan), there is no deduction for them, and they end up in the residual, taxed, category of Consumption. This will also be true, for just the same reasons and in just the same way, for Sheldon's purchases of more homes, yachts, or gold-plated toilets.
The generality of the case helps to obviate the need even to consider First Amendment objections to the tax reform proposal for its --potentially massive ---increase in the net cost of political expenditures. We would be taxing consumption, and much consumption --not just or even paradigmatically political expenditures --has a speech component. But this can hardly be made into a plausible Constitutional objection, especially given the simple fact that we are taxing consumption today, under the income tax. 73 We are just not taxing consumption very well, and loopholes allow mega-donors like Sheldon to avoid paying any tax on much particular consumption. 74 A consistent spending tax aims at all spending or, equivalently, consumption. Its rate structure can reflect this choice of focus. High end spending will be taxed at high end rates. 75 This will include but in no way be focused on political spending.
In terms of mounting any kind of challenge on the grounds that moving to a progressive spending tax somehow impermissibly infringes on protected First Amendment rights, it bears noting that there are only two changes needed to convert the present, flawed income tax into a consistent spending tax. One, the spending tax must include debt as Income. Two, the deduction for Savings need be unlimited. The point, for now, is that neither one of these structural reforms is targeted at speech.
Still, the generality of the case, analytically helpful in sparing the need for extensive First Amendment analysis, requires normative defense. That is, if we are going to tax all of the high-end spending of the rich, and not just their political expenditures, at high-end rates, we should be willing to justify taxing all of the high end spending of the rich, and not just their political expenditures, at high end rates. Can we?
Yes, we can. As noted above, the adverse economic effects brought on by high marginal tax rates is muted in the case of a consistent spending tax on account of the second margin, the escape valve of allowing currently untaxed savings. 76 Indeed, that inducement towards savings is part of the appeal of a progressive spending tax: the system allows, even encourages, the wealthy to save, to provide for the private capital stock, in part in order to allow the non-rich to consume more, to lower their tax burdens and to back away from particular, and likely counterproductive, attempts to get the non-rich to save.
These are, again, general arguments, for a tax system that will deter high-end consumption in part at the "cost," such as it is, of encouraging high end savings. The progressive spending tax allows private wealth to be built up but looks askance at the wanton use of such wealth. 76 See McCaffery & Hines, supra note 60.
Once we have come to see the extremely high-end political spending of billionaires as a problem, and as a subset of a problem of extremely high-end spending of any non-public-regarding sort, a legislative solution emerges. We can indeed change the costs of doing business, by raising taxes on --and only on --high-end spending. A progressive spending tax could increase the actual, bottom-line cost of political expenditures by the wealthy as much as ten-fold. That's a law that could make even the most industrious among us good.
